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CHANDLER, J., FOR THE COURT:
1. Stanley Uptonwas anemployee for Mueller Copper Tube Company. After he sustained awork-
related ankle injury and underwent surgery, he returned to Mueller and attempted to work injob capacities
that werelessphysicdly demanding. However, each of thefour jobshe performed after the surgery caused
him to have back problems. Upton's treating physician took him off work and opined that Upton had

reached maximum medica improvement. Upton gpplied for other jobsbut wasunableto find employment.



92. Muedler Copper Tube Company admitted that the injury to the ankle was compensable, but it
denied that Upton sustained any work-related back injuries and denied that Upton was permanently or
totdly dissbled. The adminigrative law judge held a hearing and found that Upton was permanently and
totdly disabled. TheWorkers Compensation Commission and Itawamba County Circuit Court affirmed.
Muedller gppeds, rasing the following issues:

WHETHER UPTON ISABLETO RELY ON A PRESUMPTION OF PERMANENT DISABILITY
WHEN UPTON FAILED TO REPORT TO WORK

WHETHERTHECOMMISSION ERRED IN AWARDINGBENEFI TSBECAUSEUPTON FAILED
TO MAKE A REASONABLE OR DILIGENT JOB SEARCH ATTEMPT

WHETHER THE WORKERS COMPENSATION ERRED IN GIVING THE OPINIONS OF DR.
CHRISTOPHER MORE WEIGHT THAN THOSE OF DR. TYRER AND DR. MITIAS

WHETHER THE WORKERS COMPENSATION COMMISSION'S DETERMINATION OF
PERMANENT AND TOTAL DISABILITY TO UPTON'S BACK WAS BASED UPON
SUBSTANTIAL EVIDENCE

113. Finding no error, we affirm.

FACTS

14. Stanley Upton attended schoal through the ninthgrade and had worked for Mudler Copper Tube
Company, Incorporated (“Mudler”), since 1987. Prior to working a Mudller, Upton worked in severa
manud labor, unskilled jobs. These jobs included that of a lumber stacker, press operator, panter,
carpenter, and plumber. Upton’s respongbilities a Mueller were to pick up coils of pipe weighing
gpproximately eighty-seven pounds, place the coilsin abox, and seal the box. The performance of those
dutiesrequired Uptonto bend, stoop, pivot on hisfeet, and walk. OnJanuary 29, 1997, Upton sustained

an injury to his ankle during the course and scope of his employment. Upton's surgery and much of his

follow-up treatment was performed by Dr. Robert Christopher, an orthopedic surgeon. After Dr.



Christopher told Upton that he had reached maximum medica improvement, Upton filed for workers

compensation benefits. Mudler admitted that Upton had a compensable workers' compensation daim,

but it denied that Upton was permanently disabled. Upton filed his motion to controvert on August 7,
1998.

5. When Upton returned to work at Mudler after his surgery, he attempted to work at other jobs
within the company. Upton testified that he had problems with his ankle and back while performing dl of
these jobs. Hisfirg job with Mudler after his surgery involved scrapping paint and sorting parts. His
second job involved packing coils. Thisjob lasted for about a month. Upton’s third job involved tying
coils, ajob that required bending, twisting, and throwing thirty-pound coils over hishead. Thisjob lasted
for gpproximately one week. Upton's find job with Mudler was sweeping floors, which lasted for
approximately three weeks.

T6. After leaving hisjob withMueller, Uptonwas unable to obtain other employment. He sought light-
duty work with three progpective employers in Itawamba County, but no such positions were available.
Thethreeprospective employerswereB& B Metal Manufactures, whichmakes bushhogs, TCA, apacking
company; and Mid-American Hardwood Company. Upton aso contacted Key Staff Source, a temp
agency, which was unable to find ajob for Upton due to his limitations and redtrictions.

q7. Dr. Christopher’ srecords showed that Uptonvigted his officethirty-four timesbetween February
7, 1997 and March 1, 1999. Dr. Christopher examined Upton on February 7, 1997, and diagnosed his
conditionas aruptured Achillestendoninhisleft ankle. On February 11, 1997, Dr. Christopher performed
the surgery, finding that the tendon was completely torn off the bone.

T8. On June 6, 1997, Dr. Christopher dlowed Upton to begin working a light duty for four hoursa

day. On June 13, 1997, Dr. Christopher took him off work because Upton’sjob duties made his ankle



hurt. On July 7, 1997, Dr. Christopher alowed Upton to resume working. Dr. Christopher’s notes
reveded that Upton’s Achilles tendon was aggravated whenever Upton increased hiswork activity.

T9. On June 15, 1998, Dr. Christopher concluded that Upton had reached maximum medical
improvement and was assgned an impairment reting of twenty percent to the foot, which converted to an
aght percent rating for the entire body. Dr. Christopher described the ratings as “ very conservative’ and
concluded that it was “more than likdy [that] in the future the actual numbers will increase as his post
traumétic arthritis incresses.”

110.  On September 30, 1998, Upton complained to Dr. Christopher about his back, which Dr.
Christopher said was related to Upton’s antdgic gait as a result of his ruptured achillestendon. He dso
believed that the pushing and pullinginvolved in Upton’ sjob activity aggravated Upton’ s back and caused
muscle spasms.  Since that time, ninety-five percent of Dr. Christopher’ s trestment of Upton was for his
back.

11. On January 18, 1999, Dr. Christopher told Upton that he could work at Mueller as a chopper
becausethat job caused the least aggravationto hisback. He recommended that Uptontake aten-minute
break every hour to reduce the pressure to his ankle and back.

12.  OnMay 5, 1999, Dr. Christopher referred Upton for physica therapy for his back and took him
off work. Since that time, Dr. Christopher never released Upton to returnto work. Two months|ater an
MRI to Upton’s back reveded a very large bulging disc with neural foramina encroachment and spind
genosis. Dr. Christopher referred Upton to Dr. Walter Eckman, a neurosurgeon. Dr. Eckman did not

recommend surgery for Upton’s back but did recommend physical therapy.



113.  On lly 2, 2001, Dr. Christopher gave Upton a maximum medica improvement. Upton was
assigned atwenty percent imparment rating to the lower |eft extremity, whichtrandated to aneight percent
rating to the body asawhole. Upton was not alowed to work because of muscle spasms.

14. Dr. Roy Tyrer saw Upton on July 19, 2001, for the purpose of conducting a Commission-
gppointed independent medical examination. Dr. Tyrer testified through his deposition taken on October
16, 2001, that Upton’ sgait or walk was essentidly normd. Dr. Tyrer stated that Dr. Christopher’ sopinion
that Upton's back pain originated from the ankle injury involved speculation and that he would not have
rationdized it to the degree to which Dr. Christopher had. Dr. Tyrer dso tedtified that he would not place
much restriction on Upton’s physical activity because there was no premise upon which to baseit.

115. Dr. Tyrer dsotedtified that Uptonwas exaggerating his symptoms with grunts and groans and was
not exerting full maximum effort during his examination. Dr. Tyrer was of the opinion that Upton’'s back
pain was due to the changes that occur as a person gets older. Dr. Tyrer tedtified that he believed that
Upton could work, but he should limit hislifting to thirty-five to fifty pounds, with no repetitive stooping,
turning, or bending. Dr. Tyrer agreed with Dr. Christopher’ simpairment rating assigned to Upton’ sankle
and further opined that permanent physica impairment to Upton’s back would not exceed an additiona
two percent.

916.  Dr. Johnny Mitias saw Upton on June 27, 2002, for purposes of conducting an independent
medical examination, at the request of Mudler. Dr. Mitiasperformed aWadddl’ stest, whichis desgned
to detect whether a patient exaggerates symptoms. Upton tested pogtive for symptom magnificationindl
five of the tests administered to him. Dr. Mitias testified that he could not find anything on Upton's MRI

that would indicate a back injury. Dr. Mitias said that Upton could walk in a draight line and do some



lifting of objects that weighed |ess than twenty pounds, and that there could be ajob at Mudler that might
fit within those restrictions.

917. Don Killough, a vocationd rehabilitation expert, performed a vocationd evauation on Upton on
January 8, 2001. Killough administered an achievement test, which showed that Upton scored below the
third grade leve in reading, sdling, and arithmetic. In addition, Killoug testified that Upton had no
transferable work skills and that Upton’ s age would make training for any job difficult.

Killough aso opined that Upton was not qualified to work as a cashier because that type of employment
required ninth grade reading and math skills.

118. In addition to offering live tesimony, Killough submitted a vocationa evaluation report. He
classfied Upton’s pre-injury job as unskilled work in the medium range of physica demands, and he
classfied Upton’ semployment prior to working at Mudler as unskilled work inthe heavy range of physica
demands. Killough opined that Upton could not return to Mudler in any capacity. To ascertain Upton’s
potentiad to performother types of work, Killough administered the Slosson’ sIntdlligence Scale, on which
Upton received an 1.Q. score which indicated that Upton was in the borderline range of intellectua
functioning.

119. Mudler hired Sam Cox as a vocationa expert. Cox conducted a survey of jobs in Upton's
geographical area and identified five employment opportunities thet fit within Upton’s vocationa profile.
Cox was of the opinionthat Uptonwasemployable. Cox evauated Upton based on thework restrictions
provided by Dr. Tyrer, which indicated that Upton hed lifting limitations of thirty-five to fifty pounds and
could not engage in repetitive stooping or bending. Cox had reviewed Dr. Christopher’ smedica records
but not his depositions. Cox was not aware until the hearing that Dr. Christopher had opined that Upton

could not return to his pre-injury job.



920. Cox made no attempt to evauate Upton’ sintelligence or reading or math abilities. Instead, Cox
based hisopinion of Upton’s job skills on Upton's stlatement that he had completed the ninthgrade. Cox
did acknowledge that intelligence directly affected one's ability to perform jobs that required skill. Cox
identified five potentid employers for Upton: ChevronOne Stop in Tupel o, hiring cashiers; Amerihost Inn
in Tupelo, hiring desk clerks, Sndling Personnel in Tupdo, hiring technica machine operators;, Ablest
Saffing Service in Tuped o, hiring indugtrid workers who perform light-duty manua abor; and Key Staff
Sourcein Tupelo, hiring industrid workers, painters and plumbers.

721.  Upton'swife, Donna, verified that Uptonwasin congtant painwithhisback and leg, which required
him to elevate hisleg to prevent swelling. Donna verified that she took her husband to Key Staff Source
and filled out the gpplications for him. She aso tedtified that Upton is unadle to perform any housshold
chores.

922.  On October 10, 2002, the adminidrative law judge found that Uptonwas permanently and totaly
disabled.!

923.  The judge discounted Cox’s testimony that Upton was qualified to work, because Cox was
unaware of Upton’ sreadingand arithmetic skillsand his borderline intellectua functioning. Thejudgefound
that Upton's back injury was related to his work. In doing so, he relied on Dr. Christopher’s medical
opinions and discounted the opinions of Dr. Tyrer and Dr. Mitiasbecause each of those doctors eval uated
Upton only once.

924.  Following a hearing on December 15, 2003, the Workers Compensation Commission affirmed

the decisonof the adminigtrative law judge. The Commission chose not to expound onthe findings of the

1Upton was forty-nine years old at the time of the hearing.
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adminigraive law judge, affirming hisfindingsindl respects Mueler gopeded to the Itawamba County
Circuit Court, which affirmed the Commission.

ANALYSIS
125. TheMissssppi Workers Compensation Commissionisthe ultimatefact-finder. Vancev. Twin
River Homes, Inc., 641 So. 2d 1176, 1180 (Miss. 1994). Where, as here, the Commission adopts the
findings of the adminidrative law judge without presenting itsown findings of fact, this Court will examine
the findings of fact made by the adminigtrative law judge. McDowell v. Smith, 856 So. 2d 581, 585 (110)
(Miss. Ct. App. 2003); Tommy Brooks Qil v. Leach, 722 So.2d 708, 711(1 10) (Miss.Ct.App.1998).
This Court will affirm where subgtantid credible evidence supports the Commisson’sdecison. Smith v.
Jackson Const. Co., 607 So. 2d 1119, 1124 (Miss. 1992).
926. A worker who receives a permanent functiona impairment is guaranteed some measure of
compensation. Miss. Code Amn. § 71-3-17(c) (Rev. 2000). Theankleisincluded asascheduled member.
Id. The measure of compensationina scheduled member case depends on two factors. (1) the degree of
functiond loss of use as demondtrated by the medicd evidence, usudly expressed as a percentage, and (2)
the impact the loss of function has on the worker’ s ability to perform the norma and customary duties
associated with his usud employment.  Smith, 607 So. 2d 1119 at 1128; General Elec. Co. v.
McKinnon, 507 So. 2d 363, 365 (Miss. 1987). Thefirst aspect of disability determination is known as
functiond disability, and the second aspect of disability determination is known as industria disability.
Robinson v. Packard Elec. Div., General Motors Corp., 523 So. 2d 329, 331 (Miss. 1988). The
permanently injured worker is entitled to compensation based onthe greater of the percentage of functiona
disability or the percentage of industrid disability. Smith, 607 So. 2d at 1127; Walker Mfg. Co. v.

Cantrell, 577 So. 2d 1243, 1247-48 (Miss. 1991).



WHETHERUPTON ISABLETO RELY ON A PRESUMPTION OF PERMANENT DISABILITY
WHEN UPTON FAILED TO REPORT TO WORK

727. Where the clamant wishes to prove tota occupationa loss, the claimant bears the burden of
proving that he has sought and hasbeen unable to find work “in the same or other employment.” Jordan
v. Hercules, Inc., 600 So. 2d 179, 183 (Miss. 1992) (quotingMiss. Code Ann. 8 71-3-3(1) (Rev. 2000)).
The Missssppi Supreme Court has hed that when a clamant, having reached maximum medica
improvement, “ reports back to his employer to work, and the employer refuses to reingtate or rehirehim,
then it is primafacie [evidence] that the damant met hisburden of disability.” 1d.  Upton never reported
back to work & Mudler after Dr. Christopher assgned maximum medica improvement on July 2, 2001.
Mudler rdlies on Jordan to argue that there is a requirement that a claimant must report back to his
employer inorder to enjoy the presumption of permanent disability. Jordan isfactudly different fromthis
case.

728. Mueler does not contest that Upton is unable to perform the job he held before his surgery

to the ankle, and it also admitsthat Uptonis unable to stand up for extended periods of time. Nevertheless,
it dams that there are other jobs at Mudler that Upton could have performed. However, the evidence
shows that Upton worked at Mudller infour separate job capacities after the ankle surgery, and each job
caused himto beinseverepain. Mueler offered no testimony showing what jobs could be performed by
Mueler. Infact, Upton testified that he was told by a Mudler supervisor that the plant had no jobs for
which he was qudified that he could perform gtting down. The evidence shows that Mueller had no job
for Upton.

129.  The proof is undisputed that Dr. Christopher did not release Upton to return to work when he

assigned maximum medica improvement on July 2, 2001. Dr. Christopher specificaly stated that Upton



was not alowed to work because of recurrent muscle spasms. Upton attempted to perform lighter-duty
work after hisankle surgery but could not performany of the tasksassigned to him. Under thesefacts, this
Court isunable to dlow an employer to invoke a presumption that a dameant is able to work when the
clamant fails to report to work.

WHETHERTHECOMMISS ON ERRED IN AWARDINGBENEFI TSBECAUSEUPTON FAILED
TO MAKE A REASONABLE OR DILIGENT JOB SEARCH ATTEMPT

130. The Workers Compensation Commission awarded total disability benefits to Upton based on
Upton’s work-related injuries to his ankle as wdl as his back. Injury to the back is not specifically
scheduled by datute. If the injury a claimant suffers is not specifically scheduled by the workers
compensation statute, the claimant’ s disability is measured by aloss of wage-earning capacity. Georgia
Pacific Corp. v. Taplin, 586 So. 2d 823, 828 (Miss. 1991). To edablish a loss of wage-earning
capacity, the injured worker bearsthe burden of showing that he has sought and has been unable to work
in smilar and other jobs. Id.

131.  When the claimant has made a prima facie case that he was ungble to find other employment, the
burden shifts to the employer to show that the effortswere not reasonable or congtituted ameresham. 1d.
A determination of the reasonableness of the clamant’ s efforts includes “ consideration of job availability
and economicsin the community, the damant’s skills and background, as well as the subject disability
itsdf.” 1d. A primafacie case may be overcome by affirmative evidence that other jobs existed in the
relevant job market for which the clamant was at least faddly qudified and that the daimant made no
legitimate efforts to pursue any suchemployment. McCray v. Key Constructors, Inc., 803 So. 2d 1199,
1201 (111) (Miss. Ct. App. 2000) (citing Hale v. Ruleville Healthcare Center, 687 So. 2d 1221, 1227

(Miss. 1997).
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132.  Inthe present case, Mudler clams that Upton failed to make a reasonable effort to find other
employment. After Dr. Christopher placed him a maximum medica improvement on July 2, 2001, Upton
gpplied for work at three placesin Itawamba County near his resdence, al on the same day, November
26, 2001. One week before the hearing, Upton applied for jobs a Key Staff Sources. At the hearing,
Mueller's vocationa expert identified five immediate potentid employment opportunities that fit within
Upton’ svocationd profile. Mud ler arguesthat such evidence provesthat Upton’ sjob-seeking effortswere
asham.

133.  Mudler'sargument that Upton failed to make a diligent search for other employment is premised
on the fact that Upton was released to resume employment on uly 2, 2001. However, the record shows
that Uptonwas never rel eased to returnto work onthat date. Upton neverthelessapplied for work at three
businesses, and applied at Key Staff Sources but received no response. Mudler’s own expert admitted
that he was unaware of Upton’ slow intdllectud functioning and that Uptonwould not be qudified for many
of the jobsidentified a the hearing inlight of Upton’ slimited intelligence. Theadminigrativelaw judgeand
the Workers' Compensation Commissionwere presented withsubstantia evidence that Upton performed
adiligent job search, and the evidence of Upton’ s vocationd limitations as recognized by Killough and Cox
demonstrated that there were no other jobs for Upton to pursue.

WHETHER THE WORKERS COMPENSATION ERRED IN GIVING THE OPINIONS OF DR.
CHRISTOPHER MORE WEIGHT THAN THOSE OF DR. TYRER AND DR. MITIAS

134.  Dr. Christopher treated Uptonfrom February of 1997 to September of 2001, a period of four and
ahdf years. Dr. Tyrer and Dr. Mitias both evaluated Upton onetime. Nevertheess, Mueller arguesthat
the opinions of Drs. Tyrer and Mitias should be given greater weight because of the doctors statements

that Dr. Christopher’s medica opinions involved speculations. In addition, Dr. Tyrer and Dr. Mitias
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performed diagnostic tests that refuted Upton's claims of a back injury, and Dr. Tyrer and Dr. Mitias
concurred with each other.
135.  The adminigrative law judge recognized that Dr. Christopher’s medica opinions contradicted the
medica opinions of the other doctors. He resolved the conflict and assigned greater weight by noting that
Dr. Christopher was Upton's regular tregting physcian. The Workers Compensation Commisson is
entitled to favor the testimony of atreating physicianover a physician who had seenthe daimant only once.
South Central Bell Telephone Co. v. Aden, 474 So. 2d 584, 593 (Miss. 1985).
136. Mudler arguesthat Aden isingpplicable to this casebecause Dr. Tyrer and Dr. Mitiasperformed
diagnogtic tests that indicated that Upton was being untruthful about his back injury. Mudler dams that
Dr. Christopher’ s opinions should be discounted and not be considered substantia evidence that Upton
auffered a back injury because Dr. Christopher faled to perform these diagnodtic tests. This argument
ignores the fact that Dr. Christopher was adle to observe first-hand Upton’'s progressively worsening
Achilles tendon and back condition that occurred over a four and a hdf year period. Dr. Christopher
testified that Upton was having muscle spasms every time Upton came into his office.
WHETHER THE WORKERS COMPENSATION COMMISSION'S DETERMINATION OF
PERMANENT AND TOTAL DISABILITY TO UPTON'S BACK WAS BASED UPON
SUBSTANTIAL EVIDENCE
137. Mudler damsthat Upton failed to prove that his back injuries were related to his work-related
injuryto hisankle. Upton presented hisproof through Dr. Christopher’ sdepositions. Dr. Christopher was
asked how much of Upton’s back pain was traumatic and how much was non-traumatic. He stated:

That is the big question. . . . By looking at the history and when you look at the earlier

notes he doesn’t say alot about his back, but everything was about histendon. However

when Upton got back onhisfeet and started to walk with weight on his ankle and weight

on his foot, and he stressed the Achilles and he was going back to work, he started
complaning of his back pan.
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138.  In Dr. Christopher’s March 23, 1999 deposition, he specificaly and unequivocaly connected
Upton’ sback problemto hisinjured ankle. Hereferred to aToronto, Canadaresearch report on problems
people have with injured extremities. According to the report, when a person waks dightly unbaanced
over time the body does not adjust and the person will have muscular spasms onthe sdeof hisback. By
contrast, neither Dr. Tyrer nor Dr. Mitias addressed how Upton’s back pain originated. Although Mudler
iscorrect that Dr. Christopher could not state with complete certainty that Upton’ sback injury wasrelated
to hisankle injury, medica opinions do not have to be precise, complete, or unequivocd. SemensEnergy
& Automation, Inc. v. Pickens, 732 So.2d 276, 286 (140). If any doubt exigts regarding the sufficiency
of medica evidence, the benefit of the doubt goesto the clamant. Id.

139. THE JUDGMENT OF THE CIRCUIT COURT OF ITAWAMBA COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

KING, C.J.,,LEEAND MYERS, P.JJ.,BRIDGES, IRVING, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR.
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